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DECISION AND ORDER ON REMAND - AWARDING BENEFITS

On March 30, 1999, | issued a Decison and Order - Dismissing Henderson Branch and
Awarding Benefits in the above-captioned case. | found that Locust Grove was the responsible
operator for this claim, that the claimant established a materia change in condition pursuant to
§ 725.309(d) in that he was now totally disabled from a pulmonary or respiratory standpoint, that the
medica opinion evidence established pneumoconiosis, and that the medical opinions aso established
that the claimant's total disability was due to pneumoconiosis. The employer gppeded that decison to
the Benefits Review Board ("the Board"). On September 29, 2000, the Board issued its Decison and
Order afirming in part, vacating in part, and remanding the clam for further congderation consstent
with its opinion. Thefindings as to responsible operator, materid change in condition, and totd dis-
ability were unchalenged on gpped and thus affirmed. The Board found error with the weighing of the
evidence as to pneumoconiosis and causation of total disability, and remanded the case for further con-
Sderation of those issues.
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After consderation of the parties arguments on the amendments to the regulations, | issued an
Order on June 5, 2001 dlowing adjudication of this claim to proceed. | found that the amended regula-
tionswill not affect the outcome of the case as the changed subsections which could impact the case are
mere codifications of existing case law or no evidence has been submitted which would trigger that
particular amended regulation. (June 5, 2001 Order).

Pneumoconioss

Dr. Fino'sopinion

Dr. Fino cited severd reasons for concluding that the clamant did not have "an occupationaly
acquired pulmonary condition as aresult of cod mine dust exposure” They
were:

1. The mgority of chest x-ray readings are negative for pneumoconioss.

2. The spirometric evauations that have been performed show an obgtructive
ventilatory abnormdity based on the reduction in the FEVL/FVCratio. This
obgtructive ventilatory aonormdity has occurred in the absence of any interdtitia
abnormadlity. In addition, the obstruction shows involvement in the smal airways.

Large arway flow is measured by the FEV1 and FEV1/FVC ratio. Smdl airway flow
is measured by the FEF 25-75. On aproportiona bass, the smal airway is more
reduced than the large airway flow. Thistype of finding is not congstent with a cod
dust related condition but is congstent with conditions such as cigarette smoking,
pulmonary emphysema, non-occupationd chronic bronchitis, and asthma. Minima
obstructive lung disease has been described in working cod miners and has been called
indugtrid bronchitis. This condition is characterized by cough and mucous production
plus minima decreasesin the FEV 1 in some miners. Industrid bronchitis resolves
within sx months of leaving the mines. Obgtructive lung disease may dso arise from
cod workers pneumoconiosis when sgnificant fibrosisis present. Thefibrogsresultsin
the obstruction. In this case, although obstruction can be seen in cod workers
pneumoconiogs, the obstruction is unrelated to coa mine dust exposure.

3. Thereisimprovement following bronchodilators on the pulmonary function studies.
Revershility following bronchodilators implies that the cause of the obstruction is not
fixed and permanent. Certainly, pneumoconiosisis afixed condition. Becauseitis
fixed, bronchodilator medication would be of no benefit. One cannot improve on an
abnormality caused by coa workers pneumoconiosis. Hence, improvement following
bronchodilators showing revershbility to the overdl pulmonary impairment is clearly
evidence of anon-occupationdly acquired pulmonary condition causing the obstruction.



-3-

4. Lung volumes are used to "look™ a the consstency of lung tissue. . .. [T]hey area
measure of whether the lung is of norma consstency, whether it is over-inflated, or
whether it is under-inflated. Over-inflated conditions are due to obstructive lung
disease. Under-inflated conditions are due to contraction due to fibrotic scarring asis
seen in pulmonary fibrogis. This patient has devated lung volumes. Thereissdear
trgpped in hislungs due to his obstructive lung disease. Thisisatypica peattern that we
seein individuads who have obstructive lung diseases such as emphysema, or asthma, or
chronic obstructive bronchitis, or any combination of the three. Thisis not a pattern
congstent with the contraction of lung tissue due to fibrosis as would be expected in
smple cod workers pneumoconioss.

5. Mild resting hypoxia varies over time. For instance, there was no hypoxia on
1/26/93; however, there was hypoxiaon 8/2/93. The hypoxiathen went away by
11/2/93. Vaiability in hypoxiaor for that matter any type of lung abnormality is not
congstent with a coa mine dust related pulmonary condition. Cod mine dust related
pulmonary conditions are permanent. As such, there would not be variability over time.
Vaiahility in hypoxia over time is consstent with athmawhich isthe diagnogsthat |
would reach in this case.

6. Thereisno improvement in oxygen trandfer.
(EXLG 2).
Asto Dr. Fino's opinion, | found that:

Although Dr. Fino's opinion is dightly different from Dr. Broudy's, in that he
dtated that a disabling obstructive imparment is associated only with complicated
pneumoconioss, | find his opinion to be as hostile-to-the-Act as Dr. Broudy's. The
newly submitted evidence shows that the claimant has a mixed impairment, both
restrictive and obstructive, athough the obstruction is grester than the restriction and
the condition is referred to as chronic obstructive pulmonary disease. ... Dr. Fino
implicitly consdered both kinds of pulmonary impairment in reaching his conclusion that
only complicated pneumoconioss could cause the changes seen in the claimant. Yet
the Regulations provide that a clamant may be found to be totaly disabled due to
smple pneumoconios's based on qudifying pulmonary function sudy results.

88§ 718.202(a), 718.204(c)(1). Additiondly, I find that Dr. Fino's opinion shows
abias againg the clamant. He did not address the evidence favorable to the claimant.
Asareviewing physician, he had the opportunity to review al of the medica evidence,
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but in judtifying his conclusion, he addressed only the bits and pieces favorableto it.
See Underwood v. Elkay Mining, Inc., 105 F.3d 946, 951 (4th Cir. 1997) (to the
extent that the adminigtrative law judges determine that a particular expert's opinion is
not, in fact, independently based on the facts of aparticular clam, but isinstead
influenced more by the identity of his or her employer, the adminidrative law judges
have clear discretion to disregard such an expert's opinion as being of exceedingly low
probative value). The claimant's condition has not been shown to be totaly reversible.
The FEV 1is 4ill qudifying after bronchodilators. Dr. Fino's argument on reversibility
and variahility also does not take into account that two conditions may exis at the same
time, and provided no reasoning for why he feds that the effects of cod dust are an “dl
or nothing” proposition. For these reasons, | give Dr. Fino's opinion no weight.

(March 30, 1999 Decision and Order pp. 21-22).
The Board found that:

[1]t isunclear how the adminigrative law judge aso found Dr. Fino's opinion deficient.
The adminigtrative law judge gpparently equated complicated pneumoconioss with the
"ggnificant fibrogs' Dr. Fino dluded to, which is a mischaracterization of Dr. Fino's
gatement. Moreover, in finding that Dr. Fino did not address the evidence favorable to
clamant, it is not clear whether the adminidrative law judge is smply disagreeing with
Dr. Fino's ultimate conclusion or there is evidence favorable to clamant which Dr. Fino
failed to address and the omission of the specific evidence has been found to condtitute
bias. If the adminigtrative law judge is finding the latter, there needs to be some
discussion of that evidence.

(September 29, 2000 Decision and Order at p. 5).

Asto the latter, | specified that | found Dr. Fino's opinion to be biased because "[t]he clamant's
condition has not been shown to be totdly reversble. The FEV 1 is4ill qualifying after bronchodilators.
Dr. Fino's argument on reversibility and variability aso does not take into account that two conditions
may exist at the same time, and provided no reasoning for why he feds that the effects of cod dust are
an dl or nothing proposition.” | focused on the factors of reversihility, the decrease in the FEV 1, and
variahility because they were factors cited by Dr. Fino in relaing the impairment to asthmaaone.

The claimant was born on December 31, 1938, and thus was fifty-four years old at the time
of the pulmonary function studies on January 26, 1993 and August 3, 1993. (DX 1,9, 11). The
tables at Appendix B to Part 718 indicate that afifty-four year old man's FEV 1 a 60% of predicted is
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2.16 a 70.1inchesand 2.19 a 70.5 inches. The two studies in question respectively show pogt-
bronchodilator FEV1s of 1.3 and 2.04, till disabling vaues despite the adminigtration of a broncho-
dilator. Assuch, at least the 40% decrease in predicted FEV 1 which resulted in the claimant meeting
the disability criteria, isnot reversble. This substantid irreversbility was not addressed by Dr. Fino,
even though he dso stated that "pneumoconiosisis afixed condition. Becauseit is fixed, bronchodilator
medication would be of no benefit." Dr. Fino provided no basis for ruling out pneumoconioss asa
cause of any of thet irreversible decrease in the FEV 1.

Dr. Fino did gate that industria bronchitis might result "in minima decreasesinthe FEV1in
some miners' and that "[o]bstructive lung disease may aso arise from cod workers pneumoconioss
when significant fibrosisis present.” Yet thisis counter to the Act. Compare his opinion to the Regu-
lations. Dr. Fino stated that it is the reduction in the FEV1/FVC ratio and the FEV 1 that defines
obstruction and adecrease in the large airway flow, the same reductions that the Regulations look to to
determine total disability due to pneumoconioss. 20 C.F.R. 8 718.204(c)(1). The Regulationsthus
provide that decreases in the FEV 1 and FEV /FVC ratio support a clamant's claim for benefits under
the Act, whether the claim is smple medica pneumoconiosis or legd pneumoconiosis! The Regula-
tions do not st forth that these changes will only be seen with "significant fibrosis” They are used to
determine totd disability even if the readings are 1/0 or negative.

Dr. Fino stated that the obstruction was aso not due to a coal dust related condition because
the reduction in the FEF 25-75 (smdl airway flow) was proportiondly greater than the reduction in the
FEV1and FEV1/FVCratio (large arway flow). Thisisa point not addressed by any other physician,
the Regulations, or the comments to the Regulations. His argument may have meit, but it is over-
shadowed by his requirement of fibrogs. Despite his taillored wording of "an occupationdly acquired
pulmonary condition as aresult of coa mine dust exposure,” and notwithstanding his satement on
industria bronchitis (a condition he believes to be temporary), Dr. Fino is clearly stuck on medical
pneumoconioss. Paragraph one concerns x-ray evidence of pulmonary fibrosis. Paragraph 2
addresses obstruction due to fibrogis. Paragraph 4 specifies that he looked for "a pattern cons stent
with the contraction of lung tissue due to fibrosis as would be expected in smple coa workers
pneumoconiods.” In Cornett v. Benham Coal, Inc., 227 F.3d 569 (2000), the United States Court
of Appedls for the Sixth Circuit found thet:

Dr. Fino attempted to explain hisrationale for completely excluding Cornett's exposure
to cod dust as an aggravating factor. Dr. Fino attributed Cornett's obstructive lung
disease 0lely to cigarette smoking because, in his opinion, the pulmonary function tests
were not consstent with "fibross as would be expected in smple coa workers
pneumoconioss.”

! Thereis an irrebutable presumption of total disability with complicated pneumoconiosis. 20
C.F.R. § 718.304.
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The court held that "athough fibross is generaly associated with ‘medical’ pneumoconioss, it

isnot arequired element of the broader concept of 'legd’ pneumoconioss. ... Thelegd definition does
not require 'fibross but instead requires evidence that coal dust exposure aggravated the respiratory
condition.” In keeping with this precedent, | have reviewed Dr. Fino's opinion and found that it does
not address the issue of legal pneumoconioss, but only medica pneumoconioss.

For these reasons, | again accord no weight to the opinion of Dr. Fino. Hisopinionis
not well-reasoned, is hogtile-to-the-Act, and does not address the broader category of lega pneu-
MOConios's.
Dr. Broudy's opinion

The Board affirmed my finding that Dr. Broudy's opinion was hogtile-to-the-Act, based on his
belief that disabling impairments can be caused only by complicated pneumoconioss, not Smple.

| ds0 note that at his deposition, Dr. Broudy made clear that his opinion was limited to medica
pneumoconiosis as he defined cod workers pneumoconiosis as:

[A] disease of the lungs which results from the deposition of cod dust and related
nonorganic materiasinto the lung and the tissue reaction to that deposition in the lungs.
It is manifested on X-ray usudly with nodular or sometimes linear opacities which are
usudly symmetricaly didtributed throughout the lung zones.

... [T]he subject would, of course, have to have a history of adequate
exposure, which varies depending on the intensity and duration of exposure. And,
furthermore, he would need to have either achest X-ray which is suggestive of
pneumoconioss with reasonable excluson of other possible causes of the X-ray
findings, or he could have biopsy or even autopsy evidence of pneumoconioss.

(DX 60, depo. at pp. 8-9).

Interestingly, contrary to Dr. Fino, Dr. Broudy testified that "the ventilatory studies are not
generdly diagnostic tools, especidly in thistype of determination, but are used to determine the patient's
respiratory capecity.” (DX 60, depo. at pp. 10-11). His conclusion that the obstruction was not due
to pneumoconioss was based on his belief that ample pneumoconios's does not cause asgnificant or
substantial decrease in pulmonary function (DX 60, depo. at p. 25), again abelief that the Board
upheld as being hostile-to-the-Act.
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Dr. Harrison's opinion

Dr. Harrison examined the clamant in relation to his state claim for benefits. Patient history
included that the dlamant "gets up and uses a Proventil inhder with relief. He has been on Theo-Dur in
the past but thisled to abdomind difficulties and therefore he doesn't take it anymore.” Medica history
was "asthma'; neither COPD nor any other pulmonary condition was mentioned. Dr. Harrison
concluded that:

Mr. Hurt has a negative reading for pneumoconiosis under the ILO
classfication. He does, however, have sgnificant obstructive lung
disease which is under estimated by the FEV-1/FVC ratio because he
has such severe air trapping(resdua volume of 216). | don't fed that at
the present time he has thepulmonary capacity to do the work of a
miner or arduous manud labor. Thisishowever, due to his underlying
asthma rather than an occupational exposure. Heis on therapy with
inhaed beta agonists, Azmacort for his asthma, but it is not adequate
and he needs more intensive care. | would aso recommend follow up
of theright hilum ... .

The form Dr. Harrison used indicates that aminer is to be diagnosed with an occupationd lung disease
caused by his cod mine employment only if the x-ray reading is 1/0 or gresater, which is gpparently the
gatelaw. (DX 14).

Aswith the opinions of Drs. Fino and Broudy, | find that Dr. Harrison did not properly
address the possibility of pneumoconioss as defined under the federd regulations. While he indicated
that he considered occupationa exposure as a cause of the obstruction, Dr. Harrison apparently ruled
out pneumoconioss because of the negative x-ray, which is contrary to the Act. He provided no
explanation for not relating the claimant's obstruction to cod dust exposure. He smply stated that it
was reated to asthma, a condition he believed the claimant was diagnosed with and treated for. His
use of theword "underlying” dso impliesthat he may believe there is a condition superimposed on the
agthma, which he did not address. | therefore find that Dr. Harrison's opinion is entitled to little weight.

Dr. Myers opinion

Like Dr. Harrison, Dr. Myersfilled out a gate form in regards to his examination of the
clamant. Patient higtory included that:
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Presently he carries Nitroglycerin with him for his chest pain. He uses a Proventtil
inhder for hislungs. He takes Proventil drops and Zestril and Vergpamil for his high
blood pressure and heart trouble. ... He has been hospitdized for blood poisoning and
his heart problem. He fractured atoein the 70's.

Dr. Myers diagnosed "perennid asthma, progressive, Class 111 and meeting federal Black Lung criteria
under Regulation 718, Appendix B; and arteriosclerotic hypertensive cardiovascular disease with
anginawith effort, Class 111 under AMA Guiddines"" He rdaed the changes on the pulmonary function
study and the claimant's total disability to both diagnoses. (DX 13).

While Dr. Myers opinion makes some reference to the federd regulations, it nevertheless does
not address the statutory definition of pneumoconiogs. Therefore, it is not known if he consdered and
why he ruled out coal dust exposure as a cause of the obstruction or as an aggravating factor of the
aghma. Accordingly, | dso give hisopinion little weight.

The opinions of Drs. Baker and Wicker

The Board vacated my finding on the opinions of Drs. Wicker and Baker for fallureto "explain
what specific factors the physicians relied upon, other than x-rays and a history of

exposure, in concluding that the claimant's imparment was due to cod mine employment or how the
opinions of Drs. Wicker and Baker were well-reasoned and documented.”

Dr. Baker's opinions show that, in addition to a positive x-ray for Category 1 pneumoconioss
and the occupationa history, he related the Claimant's impairment to coa dust exposure and cigarette
smoking due to the pulmonary function study finding of a severe obstructive ventilatory defect with a
mild to moderate degree of restriction. (DX 64). Hetedtified that the claimant had a sufficient number
of years of exposure to cod dust [at least ten] to contract the disease of cod workers pneumaoconioss,
and that while the claimant did not have fifteen pack-years of smoking, he nevertheless would attribute
some of the obstruction to smoking due to the combination of smoking and coa dust exposure cregting
aworse effect that either one acting by itsef. He concluded that the claimant did not have asthma, but
did have an eement of bronchial spasm. (DX 64, depo. at pp. 4-5, 10, 13-14). He explained that in
order for him to diagnose cod workers pneumoconiosis, he would need to find present:

[A] history of dust exposure of ten years or more and take into account individua
susceptibility and the type of job. Secondly, optimaly x-ray changes. And, last, any
type of chronic pulmonary disorder in association with dust exposure which would be
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one criteriafor the diagnosis of coa workers pneumoconiosis, any type of chronic
respiratory impairment associated with coa dust exposure.

(DX 64, depo. at p. 12).

Dr. Wicker dso consdered an x-ray showing of Category 1 pneumoconioss and the occu-
pationd higtory, aswell as an abnorma pulmonary function study and physical examination finding of a
few expiratory wheezes. Dr. Wicker stated that "[t]he patient has a history of cigarette smoking [12
pack years, ending in 1972] and it isfet that his disability arises both from his cigarette smoking as well
as hisexposureto cod dust.” (DX 15).

Again, | find these opinions to be documented and well-reasoned. They recognize that both
cod dust exposure and cigarette smoking can cause obstructive lung disease, and that because the
clamant has a sufficient exposure to both, the obstruction is attributable to both. |1 find no flaw in that
reasoning. In Cornett, supra, where the court was presented with the opinions of Drs. Vaezy and
Baker that "the obstructive ventilatory defect could have been caused by ether smoking or cod dust
exposure,” it pointed out that "[&]lthough neither report eliminated smoking as a cause, both doctors
were unequivoca that coa dust exposure aggravated Cornett's pulmonary problems, thus supporting
the existence of 'legd,’ dthough possibly not ‘medica’ pneumoconiosis™” The court further stated that
"accuratdly following the regulatory definition of pneumoconiosis cannot be grounds for rgecting a
doctor's opinion.”

The employer continues to argue that Dr. Wicker's opinion that the claimant has pneumo-
coniogsis not credible because he did not continudly list a diagnosis of pneumoconioss on each
examination. For the reasons previoudy given, | again find this argument to be without merit.
Additiondly, | note that Dr. Wicker aso did not continudly list obesity as adiagnoss despite the
clamant'sweight being essentialy the same, nor did he list chronic low back pain every time.

The employer argues that Dr. Wicker did not diagnose lega pneumoconios's, only medical.
However, COPD is a broad category including emphysema, chronic bronchitis, and asthma, which if
related to cod dust exposure,? equatesto lega pneumoconiosis, 20 C.F.R. § 718.201, thereby making

2 The comments to the new Part 718 regulations state that:

The term "chronic obgtructive pulmonary diseasg’ (COPD)
includes three disease processes characterized by airway dysfunction:
chronic bronchitis, emphysema and ashma. Airflow limitations and
shortness of breath are features of COPD, and lung function testing is
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the terms somewhat interchangable. Dr. Wicker made findings of "pneumoconioss”” He made findings
of "chronic bronchitis" He aso made findings of "COPD." In hisletter of September 24, 1993, Dr.
Wicker stated that "[m]y diagnosis of pneumoconioss rests on the basis of both his chest x-ray and his
COPD accounts for the vast mgority of his changeson PFTs" (DX 29). | interpreted this sentence as
gtating that he diagnosed pneumoconiosis based on both the positive x-ray reading and the obstruction,
accounting for the vast mgority of the changes on the pulmonary function studies. He could not have
meant to say that he was basing his diagnosis of pneumoconiosis on two chest x-rays, since he had only
reviewed one x-ray (dated August 2, 1993) up to that time. My interpretation is condgstent with the
August 3, 1993 examination report in which Dr. Wicker unquestionably stated that the claimant's
pulmonary impairment was due to both cigarette smoking and cod dust exposure. (DX 15). |
therefore reeffirm my previous finding that Dr. Wicker diagnosed legal pneumoconiosisin addition to
medica pneumoconioss.

The diagnosis of asthma

The Board found that | did not explain "why the diagnosis of asthma by Drs. Myers, Broudy,
Fino and Branscomb was amisdiagnoss.” The Board then went on to sate that | had interpreted the
medica tests and substituted my conclusons for them. (September 29, 2000 Decision and Order at

pp. 5-6).
Asto Dr. Branscomb's opinion, | found that:

His summary that the claimant has been treated for asthma since the 1980s is not
supported by the records he reviewed. Rather, Dr. Branscomb is assuming that the
treatment was for asthma because he concluded thet the claimant has asthma. The

used to establish its presence. Clinical studies, pathologica findings,
and scientific evidence regarding the cdlular mechanisms of lung injury
link, in asubgtantiad way, cod mine dust exposure to pulmonary
impairment and chronic obstructive lung disease. ... NIOSH concluded
that "[i]n addition to the risk of smple CWP and PMF [progressive
massive fibrosg], epidemiologicd sudies have shown that cod miners
have an increased risk of developing COPD." ...

Drs. Fino and Bahl disagree, but the Department believes that
their opinions are not in accord with the prevailing view of the medica
community or the substantial weight of the medicd and scientific
literature. ...

65 Fed. Reg. 79939 (December 20, 2000).
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reports of Dr. Wicker, the clamant's treating physician, do not show a diagnosis of
ashma. Although Drs. Myers, Harrison, and Broudy diagnosed asthma, none of them
are treating physicians, and as such, did not prescribe the claimant's medications. Con-
trary to Dr. Branscomb's summary of Dr. Broudy's deposition, Dr. Broudy did not
date that the claimant was begun on medication for athmaand bronchitisin 1982. The
history Dr. Broudy obtained was that the claimant was begun on medication for bron-
chitisin 1982. Dr. Broudy opined that the medication was appropriate for chronic
obstructive pulmonary disease or bronchid asthma. (DX 60 p. 17). | further note that
the previoudy submitted records show diagnoses of pneumoconioss, chronic bron-
chitis, emphysema, and chronic obstructive pulmonary disease, but do not show any
diagnosis of asthma. Further, those records do not show any history of asthmafor the
clamant nor hisfamily. (DX 56). Thus, ashmaisardativey new condderation and
not the given that Dr. Branscomb presumesit to be. The tone of Dr. Branscomb's
report is thus ingppropriate, for it is unreasonable to expect the clamant to "admit” to
having asthma when no treating physician has diagnosed him with it. For these reasons,
| give Dr. Branscomb's opinion very little probative weight.

Conddering the tone of areport islike consdering the demeanor of awithess who tetifies. In
his report, Dr. Branscomb stated that "[a]s was true with a number of other examinations, Mr. Hurt
denied any higtory of ashma" (EXLG 4 a p. 2). In each of the summaries of those examinations, Dr.
Branscomb stated that claimant "denied” having asthma. With this wording and repetitiveness, Dr.
Branscomb implied that the clamant knew he had asthma and was lying about it. But as dready set
forth, the medica records do not show any diagnosis of asthma by atreating physician. They do show
adiagnogis of bronchitis, asthe clamant has stated he has. Thus, it was unreasonable for Dr.
Branscomb to expect the claimant to "admit” to having asthma.

Dr. Branscomb aso presented a diagnosis of asthma as a given because of the medications
used. But the evidence shows that the medications prescribed are not prescribed for asthmatics aone,
and Dr. Branscomb did not address this. His opinion does not show any recognition of Dr. Wicker as
the treating physician, or any inquiry as to who prescribed the medications and asto why. Dr. Wicker's
records show that he prescribed the medications of Proventil, Proventil inhaer, and Azmacort, and that
he did not diagnose asthma. (CX 1).

Dr. Branscomb is entitled to reach his own diagnoss. However, heisareviewing physician,
and his diagnoss of asthmamust be weighed in that context. Dr. Wicker, the treating physician, never
indicated a diagnosis of athma. Whether or not he would agree that a component of the COPD is
asthma (gpparently no one thought to ask him), Dr. Wicker has nevertheless related the claimant's
impairment/COPD to cod dust exposure and cigarette smoking.
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Asto why he did not diagnose asthma, Dr. Baker testified that:

[W]e didn't do bronchid dilator studies and | don't have any history of reversbility. His
history is mogtly thet of aconsstent daily difficulty with his breathing. People who have
asthma have good periods and bad periods. He's had significant difficulty on an every
day and every night basis for a period of time of eight to ten years. | thin (Sc) he has
bronchia spasm which can mimic asthma and with the symptoms that he has, but with
the perastent nature of daily symptoms over along period of time with no history of
improvement and otherwise wouldn't show [an FEV1] improvement following
adminigtration of bronchid dilators of greater than 20 percent.

(DX 64, depo. at p. 14). However, a no point, did Dr. Baker state that a finding of asthmawould
change his opinion on causdity. The employer's summation of his tesimony was "that asthma, if it
existed, could play apart. (DX 64, depo. a p. 11).

| note that the January 26, 1993 pulmonary function study did not show any improvement post-
bronchodilator (DX 9), but that the August 3, 1993 study did (DX 11). On the latter study, the FEV1
went from 36% of predicted to 57%.

| again give grestest weight to the opinion of the tregting physician, Dr. Wicker. Thelast
pulmonary function sudy wasin 1993. Since then, the claimant's trestment has been based on his
complaints to his doctor, and the doctor's observations and examinations of him. As gathered from
other medica opinionsin this record, reversibility isamagor factor upon which adiagnogs of athmais
based. The physician who prescribed the medications and is in the best position to know what type of
relief the clamant is getting from day-to-day, is Dr. Wicker. He did not diagnose ashma. Insteed, he
diagnosed pneumoconios's, chronic bronchitis, and COPD, with changes on the pulmonary function
study due to cigarette smoking and coa dust exposure.

Causation of Total Disability

Drs. Baker and Wicker opined that the clamant's totally disabling pulmonary condition
is due to cigarette smoking and cod dust exposure. | dready found that their opinions are documented
and well-reasoned.

Drs. Myers and Harrison rdated the claimant's impairment in part or in tota to asthma, without
addressing the broad definition of pneumoconiosis at 8§ 718.201 and § 718.202(a)(4) (which permitsa
diagnosis of pneumoconioss notwithstanding a negative x-ray), whether cod dust could have caused
that type of COPD, and whether cod dust could have worsened a pre-existing condition of asthma. |
therefore find that their opinions are not probative on thisissue.
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Dr. Broudy's opinion was upheld as hogtile-to-the-Act.

| give Dr. Fino's opinion no weight for the reasons aready stated.

Dr. Branscomb concluded that the claimant was totaly disabled due to athma. Again, | find
his diagnogis of asthma outweighed by the opinion of Dr. Wicker, the treating physician.

For these reasons, | resffirm my previous finding that the claimant's total disability isdueto
prNeumoconioss.

Attorney's Fee

Claimant's counsd has thirty days to submit an application for an atorney'sfee. The
application shall be prepared in strict accordance with 20 C.F.R. 88 725.365 and 725.366. The
gpplication must be served on dl parties, including the claimant, and proof of service must be filed with
the gpplication. The parties are dlowed thirty days following service of the application to file objections
to the fee application.

ORDER

IT ISTHEREFORE ORDERED THAT the March 30, 1999 Decision and Order -
Dismissing Henderson Branch and Awarding Benefitsis AFFIRMED. Locust Grove Coa Company
is ORDERED to pay benefits in accordance with that Decision.

A
JOSEPH E. KANE
Adminigrative Law Judge

NOTICE OF APPEAL RIGHTS: Pursuant to 20 CFR § 725.481, any party dissatisfied with this
Decison and Order may gpped it to the Benefits Review Board within 30 days from the date of this
Decison and Order by filing a Notice of Apped with the Benefits Review Board a Post Office
Box 37601, Washington, D.C. 20013-7601. A copy of anotice of appeal must aso be served on
Donad S. Shire, Esquire, Associate Solicitor for Black Lung Benefits, Room N-2117, 200
Condtitution Avenue, N.W., Washington, D.C. 20210.




